Indian Civil Rights Act as Amended by the Tribal Law and Order Act
July 29, 2010
The Tribal Law and Order Act of 2010 makes several amendments to the Indian Civil
Rights Act of 1968 to enhance tribal sentencing authority. In order to assist tribes in
understanding these important changes to federal law, NCAI provides the following
demonstration of how the Tribal Law and Order Act amends the Indian Civil Rights Act.
The amendments to ICRA marked in bold.
This document is intended only as a guide for tribal leaders on the passage of the Tribal
Law and Order Act. It is not an official version of either the Indian Civil Rights Act or
the Tribal Law and Order Act. Tribal leaders should consult federal legal sources once
the Act has been codified to see where and how the provisions of the Tribal Law and
Order Act are incorporated into existing federal law.
25 U.S.C. § 1301 - Definitions
For purposes of this subchapter, the term-(1) “Indian tribe” means any tribe, band, or other group of Indians subject to the
jurisdiction of the United States and recognized as possessing powers of self-government;
(2) “powers of self-government” means and includes all governmental powers possessed
by an Indian tribe, executive, legislative, and judicial, and all offices, bodies, and
tribunals by and through which they are executed, including courts of Indian offenses;
and means the inherent power of Indian tribes, hereby recognized and affirmed, to
exercise criminal jurisdiction over all Indians;
(3) “Indian court” means any Indian tribal court or court of Indian offense; and
(4) “Indian” means any person who would be subject to the jurisdiction of the United
States as an Indian under section 1153, Title 18, if that person were to commit an offense
listed in that section in Indian country to which that section applies.
25 U.S.C. § 1302 – Constitutional Rights
(a) IN GENERAL.--No Indian tribe in exercising powers of self-government shall-(1) make or enforce any law prohibiting the free exercise of religion, or abridging the
freedom of speech, or of the press, or the right of the people peaceably to assemble and to
petition for a redress of grievances;
(2) violate the right of the people to be secure in their persons, houses, papers, and effects
against unreasonable search and seizures, nor issue warrants, but upon probable cause,
supported by oath or affirmation, and particularly describing the place to be searched and
the person or thing to be seized;

(3) subject any person for the same offense to be twice put in jeopardy;
(4) compel any person in any criminal case to be a witness against himself;
(5) take any private property for a public use without just compensation;
(6) deny to any person in a criminal proceeding the right to a speedy and public trial, to
be informed of the nature and cause of the accusation, to be confronted with the witnesses
against him, to have compulsory process for obtaining witnesses in his favor, and at his
own expense to have the assistance of counsel for his defense (except as provided in
subsection (b);
DELETED: (7) require excessive bail, impose excessive fines, inflict cruel and unusual
punishments, and in no event impose for conviction of any one offense any penalty or
punishment greater than imprisonment for a term of one year and a fine of $5,000, or
both;
INSERTED:
(7)
(A) require excessive bail, impose excessive fines, or inflect cruel and unusual
punishments;
(B) except as provided in subparagraph (C), impose for conviction of any 1
offense any penalty or punishment greater than imprisonment for a term of 1
year or a fine of $5,000, or both;
(C) subject to subsection (b), impose for conviction of any 1 offense any
penalty or punishment greater than imprisonment for a term of 3 years or a
fine of $15,000, or both; or
(D) impose on a person in a criminal proceeding a total penalty or
punishment greater than imprisonment for a term of 9 years;
(8) deny to any person within its jurisdiction the equal protection of its laws or deprive
any person of liberty or property without due process of law;
(9) pass any bill of attainder or ex post facto law; or
(10) deny to any person accused of an offense punishable by imprisonment the right,
upon request, to a trial by jury of not less than six persons.
(b) OFFENSES SUBJECT TO GREATER THAN 1-YEAR IMPRISONMENT OR
A FINE GREATER THAN $5,000.—A tribal court may subject a defendant to a
term of imprisonment greater than 1 year but not to exceed 3 years for any 1
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offense, or a fine greater than $5,000 but not to exceed $15,000, or both, if the
defendant is a person accused of a criminal offense who—
(1) has been previously convicted of the same or a comparable offense by any
jurisdiction in the United States; or
(2) is being prosecuted for an offense comparable to an offense that would be
punishable by more than 1 year of imprisonment if prosecuted by the United States
or any of the States.
(c) RIGHTS OF DEFENDANTS.—In a criminal proceeding in which an Indian
tribe, in exercising powers of self-government, imposes a total term of imprisonment
of more than 1 year on a defendant, the Indian tribe shall—
(1) provide to the defendant the right to effective assistance of counsel at least equal
to that guaranteed by the United States Constitution; and
(2) at the expense of the tribal government, provide an indigent defendant the
assistance of a defense attorney licensed to practice law by any jurisdiction in the
United States that applies appropriate professional licensing standards and
effectively ensures the competence and professional responsibility of its licensed
attorneys;
(3) require that the judge presiding over the criminal proceeding—
(A) has sufficient legal training to preside over criminal proceedings; and
(B) is licensed to practice law by any jurisdiction in the United States;
(4) prior to charging the defendant, make publicly available the criminal laws
(including regulations and interpretative documents), rules of evidence, and rules of
criminal procedure (including rules governing the recusal of judges in appropriate
circumstances) of the tribal government; and
(5) maintain a record of the criminal proceeding, including an audio or other
recording of the trial proceeding.
(d) SENTENCES.—In the case of a defendant sentenced in accordance with
subsections (b) and (c), a tribal court may require the defendant—
(1) to serve the sentence—
(A) in a tribal correction center that has been approved by the Bureau of
Indian Affairs for long-term incarceration, in accordance with guidelines to
be developed by the Bureau of Indian Affairs (in consultation with Indian
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tribes) not later than 180 days after the date of enactment of the Tribal Law
and Order Act of 2010;
(B) in the nearest appropriate Federal facility, at the expense of the United
States pursuant to the Bureau of Prisons tribal prisoner pilot program
described in section 304(c) of the Tribal Law and Order Act of 2010;
(C) in a State or local government-approved detention or correctional center
pursuant to an agreement between the Indian tribe and the State or local
government; or
(D) in an alternative rehabilitation center of an Indian tribe; or
(2) to serve another alternative form of punishment, as determined by the tribal
court judge pursuant to tribal law.
(e) DEFINITION OF OFFENSE.—In this section, the term ‘offense’ means a
violation of a criminal law.
(f) EFFECT OF SECTION.—Nothing in this section affects the obligation of the
United States, or any State government that has been delegated authority by the
United States, to investigate and prosecute any criminal violation in Indian country.
25 U.S.C. § 1303 – Habeas Corpus
The privilege of the writ of habeas corpus shall be available to any person, in a court of
the United States, to test the legality of his detention by order of an Indian tribe.
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